HRESTONE MN NG INOBSTR ES I NC
| BLA 98-445 Deci ded August 20, 1999

Appeal froma cessation order issued by the Bshop, Gilifornia, FHeld
Qfice, Bureau of Land Minagenent, requiring the suspension of all use and
occupancy of a mllsite (CAMC 270012), the renoval of the mll building and
personal property fromthe site, and the conmencenent of reclanation. CACA

2.

Afirned.

1 Mllsites: Generally--Mning Gains: Mllsites--
Mning Gains: Surface Uses

BLMproperly issues a cessation order pursuant to
43 CF. R Subpart 3715, requiring the suspension of
use and occupancy of a mllsite and the renoval of
the mll building and personal property fromthe
site where the clainant has failed to conply wth
previ ous notices of nonconpl i ance and t he use and
occupancy are not reasonably incident to nining or
processi ng operations because no mning or mlling
activities have occurred on the site for over 10
years. Absent milling related activities, no right
to use the surface of a mllsite exists.

APPEARANCES  Robert E R chardson, Mce President, Hrestone Mning
Industries, Inc., Santa Rosa, Galifornia, for appellant; Seve Addi ngton,
FHeld Minager, B shop Feld Gfice, Bureau of Land Managenent, US
Departnent of the Interior, Bshop, Glifornia, for the Bureau of Land
Minagenent .

(AN QN BY CEBPUTY (H B ADMN STRAT VE JUDE HRR' S
FHrestone Mning Industries, Inc. (Frestone), has appeal ed a July

27, 1998, "Inmedi ate Pernanent Gessation Qder” issued by the B shop,
Glifornia, Held Gfice, Bureau of Land Mainagenent (BLM), directing the
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conpany to suspend al | use and occupancy of mini ng cl ai mCACA 30862, 1/
renove the mill building and al| personal property fromthe | and, and begi n
reclanation wthin 30 days of receipt of the order. B.Missued the
cessation order after receiving no response to its Mrch 23, 1998, notice
of nonconpl i ance advi sing FHrestone that the conpany was not in conpli ance
wth the regulations at 43 CF. R Subpart 3715 because it had failed to
submt a conpl ete plan of operations, as required by a January 20, 1998,

noti ce of nonconpl i ance.

The Betty Junfbo #1 millsite enraces land wthin sec. 17, T. 13 S,
R 36 E, Munt Dablo Mridian, Inyo GQunty, Glifornia. The mll on the
sitewas built in 1978 after Inyo Gunty approved a conditional use permt
for atungsten mning and mlling project proposed by FHrestone. The mll
processed tungsten in the early 1980's and gold in the md-1980's, but has
not been used since then due to unfavorabl e narket conditions. Hrestone
has been trying to sell the mllsite and various associated nining cl ai ns
since 1984 wthout success. 2/

BLMhas issued several notices of nonconpl i ance and cessati on orders
addressi ng the use and occupancy of the mllsite, beginning wth a Mrch
28, 1988, notice of nonconpl i ance sent to Argonaut Anerican Qorporation
(see note 2, supra) ordering the renoval of an unauthorized fence, gate,
second trailer, and "No Trespassing" and "Frivate Property" signs and
advi sing that changes to the existing plan of operations (CA017- MPO4-58)
had to be submtted in witing in advance. Subsequent notices included an
April 29, 1993, notice of nonconpliance directing Hrestone to clean up the
site and submit a $20,000 bond and Gilifornia Surface Mning and
Recl amation Act of 1975 (SVMRA) reclanation plan, as required by Inyo
Qunty and BM 3/ a Septenber 19, 1994, notice of nonconpl i ance, poi nting
out Hrestone's failure to conplete the corrective action required by the
earlier notices and the | ong-termnonoperati onal status of the mll and
affording Hrestone the choi ce of relinquishing the inprovenents to the

1Y Wile the decision refers to "mining claimCACA 30862," it is clear
that "CXCA' is not the proper designation for a mning clam Mning clam
and mllsites receive recordation nunbers in Glifornia wth a "CAVC
prefix. Inits response to FHrestone's appeal, BLMidentifies the af fected
clamas "mll| claimCAMC 270012." (Response at 1.) The record confirns
that the area in questionis the subject of a mllsite, not a mning clam
identified as the Betty Junibo #1. Hrestone rai ses no objection to the
mscitation of "mning claimCACA 30862," and it is apparent that the
parties are in agreenent concerning the location of the facilities and

equi pnent at i ssue.

2/ FHrestone contracted to sell the property to Argonaut Aneri can Gonpany
in 1987 but forecl osed on the property in June 1989 due to Argonaut's
failure to nake the required paynents. The legal battles surrounding this
sale ultinately resulted in Frestone rega ning ownership of the property
in Mrch 1992,

3/ The record contains a My 27, 1993, letter to Frestone fromlnyo
Qounty requiring the SVARA recl anation pl an and bond.

150 1 BLA 105



| BLA 98-445

Lhited Sates, renoving the i nprovenents itself, or submtting a plan of
operations, reclanation plan, and $20,000 bond and conmenci ng acti ve
mlling, and a Noventer 17, 1994, notice of nonconpl i ance, summari zi ng the
previous notices and contacts wth Hrestone and requiring either the
submittal of a plan of operations, SVARA reclanation plan, and $20, 000
reclanation bond and initiation of active mlling, or the renoval of all
personal property and the reclanation of the site.

n Decenber 14, 1995, BLMi ssued a deci sion record of nonconpl i ance,
rescinding all existing plans of operations, notices, and pernissi ons
because of the nonoperational status of the mll and Frestone's failure to
conply wth the prior notices and directing Hrestone to renove all
property fromthe site. Hrestone sought a stay of the decision fromBM
by letter dated Decenter 27, 1995, stating that it had filed both a bond
and a reclanation plan wth Inyo Gunty and it had plans to reactivate the
mil.

There is no evidence in the record of any action by BLMon
FHrestone's request for a stay. Neverthel ess, on January 18, 1996,
Hrestone submtted a plan of operations and reclanati on plan to BLM
Frestone indicated that, al though the mll had not been operated since the
1980's, it was currently negotiating wth International Recovery, Inc.
(IR), torefurbish the mll and that it anticipated activating the ml |
wthin a few nont hs.

By letter dated January 29, 1996, BLMnotified Frestone that the
pl an of operations was i nconpl ete and requested addi tional infornation.
H rest one acknow edged the i nconpl eteness of the planin a letter dated
February 5, 1996, and indicated that a detailed pl an woul d be submtted
upon consummati on of its ongoing negotiations wth IR. B.Mdid not
receive any additional data until Septener 8, 1997, when a copy of a | oan
coomtnent fromAlied Trust to IR was faxed to it.

h Septenber 16, 1997, BLMissued an "I nmedi at e Pernanent (Gessati on
Qder" to Hrestone, finding that the conpany had not submtted a plan of
operations as required in the Decentber 14, 1995, decision record and had
failed to notify BLMof the extended period of nonoperati on of the Betty
Juntbo Hrestone MII. B.Mconcluded that FHrestone's use and occupancy of
the mllsite therefore violated 43 CF R 88 3715. 3-1(b) and 3715.5 because
Hrestone had not obtained all Federal, state, and local permts and
aut hori zations or prevented unnecessary or undue degradation of public
lands. BLMordered FHrestone to suspend al| use and occupancy of the
mllsite, renove the mll and all personal property fromthe site, and
begin reclanation of the site. However, on Qtober 31, 1997, after
receiving fromHrestone a Septenber 22, 1997, request for stay of the
cessation order 4/

4/ Hrestone's Sept. 22, 1997, request for stay al so stated that H restone
woul d appeal the cessation order in accordance wth the appeal procedure
outlined in the cessation order. B.Ms subsequent revocation of the
cessation order and its ultinate i ssuance of the order now on appeal
renders noot any consi deration of whether BLMshoul d have treated t hat
request for stay as a notice of appeal .

150 I BLA 106



| BLA 98-445

and its assurances that the sale of the mll to IR woul d be conpl eted on
or before January 1, 1998, B.Mrevoked the cessation order to al |l ow
FHrestone to conplete the sale of the mll toIR. BMinforned Hrestone
that failure to provide proof of the sale or otherwse vacate the site on
or before January 1, 1998, woul d precipitate i ssuance of a cessation order
for all use and occupancy of the mllsite.

IR faxed a prelimnary plan of operations to BEMon Decenter 29,
1997, and sent BLBMan illegible fax purporting to be proof of the sale on
January 1, 1998. In a notice of nonconpli ance dated January 20, 1998, B.M
indicated that it was unsure whether Hrestone was prepared to either nove
forwvard wth the mlling operation or sell the mll and af forded H restone
30 days to submt a plan of operations denonstrating that its operati on was
reasonabl y incident to mning, constituted substantially regul ar work, and
was reasonably cal culated to lead to the beneficiation of mnerals. BM
further advised Hrestone that if its activities at the mll had ceased, it
woul d have to renove al | personal property fromthe land wthin 90 days
fromreceipt of the notice, and that failure to conply would lead to
i ssuance of a cessation order termnating all use and occupancy of the
mllsite. B.Mfollowed this notice wth a letter dated February 23, 1998,
notifying Hrestone that it had not recei ved any infornation evincing that
the mll had been or woul d soon be sold and that H restone had 90 days to
renove personal property fromthe site.

A though on Mrch 16, 1998, BLMreceived a faxed copy of a letter to
Hrestone fromIR stating that financing for the purchase of the mll
vwoul d be conpl eted wthin 60 days, BLMi ssued anot her notice of
nonconpl i ance to Hrestone on Mrch 23, 1998. This notice found that
FHrestone had not provided the required plan of operations wthin the
specified tine period, thus establishing a record of nonconpliance wth the
mning | aw use and occupancy regul ations, 43 CF. R Subpart 3715. BM
inforned Hrestone that an appeal abl e, i nmedi at e pernanent cessation order
could nowbe issued at any tine for failure to prevent unnecessary or undue
degradation of the public |ands.

O July 27, 1998, BMissued an "I nmedi at e Pernanent Cessation Qder”
to Hrestone. BLMdetermined that Hrestone' s use and occupancy of the
mllsite violated 43 CE R § 3715.2, which limts the activities
justifying mning-rel ated occupancy of public lands for nore than 14 days
ina90-day period to those that are reasonably incident to nmining or
processi ng operations, constitute substantially regular work, are
reasonabl y cal culated to | ead to the extracti on and beneficiation of
mneral s, and invol ve observabl e on-the-ground activity. BLMal so found
that FHrestone's use and occupancy violated 43 CF. R § 3715.3-1(b), which
requires the clainant to have obtained all applicabl e Federal, state, and
local permits and authorizations and 43 CF. R § 3715.5(a) whi ch nandat es
that use and occupancy be reasonably inci dent and avoi d unnecessary or
undue degradation of public lands and resources. B.Mordered Frestone to
suspend al | use and occupancy of the mllsite, renove the mll building and
all personal property fromthe site, and begin recl anation wthin 30 days
of receipt of the order.
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Hrestone appeal ed the cessation order to the Board and sought a stay
pendi ng appeal which we granted by order dated rtober 14, 1998.
appeal, Hrestone argues that its activities at the mllsite wll fulfill
B.Mregul ations. WMile acknow edging that there has been no mlling or
mning at the site for several years, Frestone insists that its activities
are reasonabl y inci dent because it has been consistently working on
reviving the mll. It asserts that, beginning in 1992, it began
intensively negotiating the sale of its assets to IR, conpl etion of which
would result in the reopening of the mll and the associ ated Revard Mne.
Hrestone states that, despiteits and IR's basic agreenent, IR's
financi al arrangenents have taken considerable tine to conpl ete, and that
no final decision has yet been nade by the other entities involved in the
sale. The long del ays notw thstandi ng, Hrestone anticipates reactivation
of the mll and mne, noting that al though the current all tine | ow prices
for gold and tungsten have rendered the economcs of mning and mlling ore
difficult, experts predict that such activities wll becone profitable in
the near future. Hrestone contends that its mll is the only facility in
the area capable of mlling the ore and, for that reason, it shoul d be
pr eser ved.

FHrestone asserts that regular work is currently being done at the
site, albeit at a slowpace, since the mll supervisor checks the property
al nost everyday, ensuring that the well is punping and running water is
avai | able and that the el ectrical and pl unii ng systens function properly
and are utilized regularly. The conpany contends that its activities are
reasonabl y cal culated to | ead to extraction because, despite the | owprice
of tungsten due to inports fromChina, the Lhited Sates needs to nai ntai n
strategic reserves of valuable mnerals. It adds that not only does the
property have extensive proven tungsten reserves that can be mned and
mlled as needed, but proven gold ore bodi es exi st on the Reward Mne whi ch
woul d be profitable to extract as long as the price of gold naintains a
reasonabl e level . (bservabl e activity al so occurs on the site, Hrestone
argues, since its wells regularly punp water and its staff naintains the
property, prevents vandal s and vagrants fromdi sturbing the property, and
keeps the property clean and safe. Hrestone further avers that it hol ds
all Federal, state, and local permts as required, and that its use and
occupancy prevent and avoi d degradati on of the public |ands because its
ml | supervisor carefully guards and protects the site which neither
constitutes a hazard to anyone nor harns surrounding | and or streans.
Hrestone states that it iswlling to conply wth the applicabl e
regul ations but submts that BLMneeds to recogni ze the economc forces
driving the mning industry and understand that the mll has not been
abandoned but is an active busi ness venture goi ng through regul ar sal e
negoti at i ons.

In response, BLMcontends that the ml| has been i noperabl e for 14
years, is not in working order, and has not secured necessary operating
permts, and therefore nust be renoved frompublic land. B.Mdenies that
FHrestone' s use and occupancy are reasonably incident to mning. BM
observes that FHrestone has been trying to sell the mll for the past 8 to
10 years but no sal e has been consunmat ed, nor has Hrestone submtted any
evidence that a saleis inmnent. B.Mfurther asserts that the nere i ntent
tomll, wthout actual mlling activities, does not qualify the
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use and occupancy as reasonably incident to nmining or processi ng
operations. Hrestone's nmai ntenance of the admtted y nonoperati onal mll
and adj acent property does not suffice to fulfill the substantially regul ar
vwork requirenent, BLMsubnits, because on-goi ng operations of a working
ml 1 invol ve the actual processing of mneral naterial on a substantially
regul ar basis, not sinply routine nai ntenance. Nor, according to BLM does
FHrestone' s specul ation that mning and mlling tungsten and gol d shoul d
becone profitable in the near future establish that its use and occupancy
of the mllsite are reasonably cal culated to lead to the extracti on and
beneficiation of mneral's, especially given the | ack of docunentation
verifying the existence of a mne wth reserves stockpiled to be mlled and
the dearth of 1ocal mnes producing naterial s for processing on a regul ar
basis. FHnally, BLMavers that the use and occupancy do not invol ve the
requi site observabl e on-the-ground activities in as nuch as the mll has
not operated since 1984, no production fromthe mll has ever been

w tnessed or docunented by any BLMstaff person, and Hrestone admts that
no mning or mlling is occurring.

[1] Section 4(a) of the Qurface Resources Act of July 23, 1955, 30
USC §612(a) (1994), provides that clains |ocated under the mning | ans
of the Lhited Sates "shall not be used, prior to issuance of patent
therefor, for any purposes other than prospecting, mining or processing
operations and uses reasonably incident thereto.” Inaddition, 30 USC 8§
625 (1994) provides that all mning clains and mllsites | ocated on public
lands "shal | be used only for the purposes specified in section 621 of this
title and no facility or activity shall be erected or conducted thereon for
ot her pur poses. "

Bfective August 16, 1996, BLMadopted 43 CF. R Subpart 3715, which
i npl enents those statutory provisions by addressing the unl awful use and
occupancy of unpatented mining claing or mllsites for nonnning purposes.
See 61 Fed. Reg. 37115, 37117 (July 16, 1996). These regulations set forth
restrictions on the use and occupancy of public | ands admni stered by BLM
open to the operation of the mning laws, |inmting such use and occupancy
to those invol ving prospecting or exploration, mning, or processing
operations and reasonably incidental uses. They al so establish procedures
for begi nni ng occupancy, standards for reasonably incidental use or
occupancy, prohibited acts, and procedures for inspection and enforcenent,
and for nanagi ng exi sting uses and occupancies. 61 Fed. Reg. 37116 (July
16, 1996). Additionally, the regulations clarify that unaut horized uses
and occupancies on public lands are illegal uses that ipso facto constitute
unnecessary or undue degradation of public |ands which the Secretary of the
Interior is nandated by |awto take any action necessary to prevent. 61
Fed. Reg. 37117-18 (July 16, 1996); see 43 US C 8§ 1732(b) (1994). Y

5 The preanbl e expl ains that the unnecessary or undue degradation
control | ed by these rul es includes uses not authorized by law specifically
those activities which are not reasonably incident and are not aut hori zed
under any other applicable lawor regulation, while uses that are

reasonabl y incident and do not invol ve occupancy are governed by the
surface nanagenent requirenents of 43 CF R Part 3800. 61 Fed. Reg. 37118
(July 16, 1996).
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Inits cessation order, BLMstated that Hrestone' s use and occupancy
of the mllsite was in violation of three separate regul ati ons:

43 R 3715.2 - To occupy public lands for nore than 14-days in
a 90-day period, those activities that are the reason for the
occupancy nust :

(a) be reasonabl y incident;
(b) constitute substantially regul ar work;

(c) be reasonably cal culated to lead to the
extraction and beneficiation of mnerals;

(d) invol ve observabl e on-the-ground activity.

[6/]

43 QR 3715.3-1(b) - obtain all federal, state, [and] |ocal
permts and aut hori zati ons.

43 R 3715.5(a) - use and occupancy nust be reasonabl y
incident and prevent or avoi d "unnecessary or undue
degradation” of public |lands and resour ces.

dting 43 CFER 8 3715.7-1(a), BLMordered F restone to suspend al |
use and occupancy of the mllsite.

The regul ations define "reasonably incident” as bei ng a short ened
version of the statutory standard "prospecting, mining, or processing
operations and uses reasonabl y incident thereto" and "incl udes those
actions or expenditures of |abor and resources by a person of ordinary
prudence to prospect, explore, define, devel op, mne, or beneficiate a
val uabl e mneral deposit * * *." 43 CER 8§ 3715.0-5. Ater the Juy
1996 pronul gation of the regulations in 43 CF. R Subpart 3715, the Board
i ssued a deci sion uphol ding the BLMAri zona Sate Drector' s deci sion
affirmng the Septentber 22, 1995, issuance of a notice of nonconpl i ance
under the surface nanagenent regulations in 43 CF R Subpart 3809 because
no mning or mning rel ated operati ons had occurred on various mllsites
since before Decener 1993. Hchard Qdnan, 146 | BLA 220, 223 (1998). In
accordance wth 43 CF R 3809.3-7, the mll owner was required to renove
all structures, equipnent, and other facilities and reclaimthe site. The
Board stated therein that "[a]bsent mining or mning related activities, no
right to use the surface exists." 1d.; see M. & Ms. Mchael Bosch, 119
| BLA 370, 374 (1991).

6/ Not cited by BM but alsolistedin43 CFR § 3715.2 i s subsection
(e) which requires the clainant to "[u]se appropriate equi pnent that is
present|y operable, subject to the need for reasonabl e assentl y,

nai ntenance, repair or fabrication of repl acenent parts.”
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Inthis case, Hrestone admts that no mning or nini ng-rel ated
activities have occurred on the mllsite since the md-1980's. H restone
neverthel ess insists that its diligent work to reactivate the mllsite by
negotiating a sale of its assets should render its use and occupancy
reasonabl y incident because realization of the sale wll ultinately lead to
the resunption of milling operations on the site. The possibility that
mlling wll reconmence sonetine in the future when the economcs of such
an undert aki ng becone favorabl e, however, does not justify current use and
occupancy of the mllsite. Because Hrestone has no right to use or occupy
the surface of the Betty Junibo #1 millsite unless actual nining or mini ng-
related operations are taking place, its use and occupancy are not
reasonably incident. Accordingly, we affirmB.Ms concl usi on t hat
Frestone violated 43 CF R 88 3715.2 and 3715.5(a).

V¢ al so concl ude that BLMproperly issued a cessation order to
address Hrestone' s use and occupancy because 43 CF.R 8§ 3715.7-1(b) (1) (i)
provides that BBMnay order a tenporary or pernanent cessation of all or
any part of use and occupancy that is not reasonably incident.

The record further denonstrates that Hrestone does not have an
approved plan of operations for the Betty Junibo #1 mllsite for which it
recei ved a notice of nonconpliance. Athough both FHrestone and IR
submtted prelimnary plans, those plans contai ned serious deficiencies
precl uding their acceptance. Therefore we uphold BLMs concl usi on t hat
Frestone violated 43 CF R 8 3715.3-1(b) wiich requires a clainant to
have obtained "all federal, state and |ocal nmining, reclanation, and waste
di sposal permts, approvals, or other authorizations for the particul ar use
or occupancy as required under this subpart.”

The failure to conply wth BLMs notice of nonconpl i ance provi des,
under 43 CF.R 8 3715.7-1(b)(1)(ii), another basis for the i ssuance of the
cessation order in this case.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

WIT A Trwn
Admini strative Judge
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